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House of Burgess: Roberts, Scalia, Alito, 
Thomas lose it 


Chief justice reads dissent from bench for 1* time 


By Rob Burgess 
Tribune columnist 


Author’s note: As per usual for this time of year, the Supreme Court 
issued a slew of consequential rulings recently on a bevy of hot-button 
issues. This is the final in my third annual three-part series exploring 


a few of them. 


While Associate Justices Ruth Bader Ginsburg, Stephen Breyer, Sonia 


Sotomayor and Elena Kagan were content to let the eloquent words of 


Anthony Kennedy speak alone for the majority in Obergefell v. 
Hodges, each of the other four Supreme Court justices authored their 


own, individual, dissents. 


"Chief Justice John Roberts' dissent [was] read for the first time out 
loud [since his 2005 appointment] from the bench to signal his strong 
disagreement,” reported The Washington Post's Amber Phillips June 
26. In overturning the Sixth Circuit Court of Appeal’s decision, the 
landmark 5-4 case — argued April 28 and decided June 26 — legalized 


same-sex marriage in all 50 states. 


Kennedy leaned hard on the Due Process and Equal Protection 
clauses of the 14th Amendment, which was one of three 
Reconstruction Amendments passed in the five years after the Civil 
War. “When new insight reveals discord between the Constitution’s 
central protections and a received legal stricture, a claim to liberty 
must be addressed,” he wrote. “As the state itself makes marriage all 
the more precious by the significance it attaches to it, exclusion from 
that status has the effect of teaching that gays and lesbians are 


unequal in important respects." 


Roberts fumed at what he saw as the court’s overreach. "Just who do 
we think we are? It can be tempting for judges to confuse our own 


preferences with the requirements of the law," he wrote. "If you are 


among the many Americans — of whatever sexual orientation — who 
favor expanding same-sex marriage, by all means celebrate today’s 
decision. ... But do not celebrate the Constitution. It had nothing to do 


with it.” 


Scalia (who, along with Clarence Thomas, concurred with each 
dissent) took this opportunity to fret over the court’s demographics. 
“The federal judiciary is hardly a cross-section of America,” he wrote. 
“This court consists of only nine men and women, all of them 
successful lawyers who studied at Harvard or Yale Law School. Four 
are natives of New York City. Eight grew up in east- and west-coast 
states. Only one hails from the vast expanse in-between. Not a single 
south-westerner or even, to tell the truth, a genuine westerner 
(California does not count). Not a single evangelical Christian ... or 


even a Protestant of any denomination.” 
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Scalia decried the majority’s decision as “hubris” and “o’erweening 
pride” that moved the populace “one step closer to being reminded of 


our impotence.” 


“Who ever thought that intimacy and spirituality (whatever that 
means) were freedoms? And if intimacy is, one would think Freedom 
of Intimacy is abridged rather than expanded by marriage,” he wrote. 


“Ask the nearest hippie.” 


Just 20 years before Justice Thomas and Virginia Lamp married in 
1987, their union would have been illegal in their home state of 
Virginia. Yet in his dissent Thomas said the 1967 case of Loving v. 
Virginia, which struck down “anti-miscegenation” laws, was about 
cohabitation laws, not marriage. “In none of those cases were 
individuals denied solely governmental recognition and benefits 


associated with marriage,” he wrote. 


Thomas went on to reject the notion the government was in the 
respect business to begin with. “Slaves did not lose their dignity (any 
more than they lost their humanity) because the government allowed 
them to be enslaved,” he wrote. “The government cannot bestow 


dignity, and it cannot take it away.” 


Samuel Alito echoed Robert’s procedural gripes. “All Americans ... 
should worry about what the majority’s claim of power portends,” 


Alito wrote. 


Roberts, Scalia, Thomas and Alito are flailing. Court demographics, 
procedure, hippies, the dignity of slaves — I just couldn’t guess what 
they’d throw against the wall next. By contrast, Kennedy just 


guaranteed his legacy with his moving prose. 


Rob Burgess, Tribune night editor, may be reached by calling 765- 
454-8577, via email at rob.burgess@kokomotribune.com or on Twitter 
at twitter.com/robaburg. 


